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Date: 20080319

Docket: A-55-08

Ottawa, Ontario, March 19, 2008

Trexent: RICHARD CJ-

BETWITEN:
THE ATTORNEY GENERAL OF CANADA
Appellant

and

DORA SFETKOPOULOS, DAVID MCGREGOR,
PRISCILLA LAVELL, EUGENE HARACK, ROBIN TURNEY,
RONALD FOLZ, MICHAEL GIBBISON, TIMOTHY DEGANS,

MARK HUIULAK, LEONARD SISSON, PAUL MANNING,
RON REID, RON SPECK, JOHN LOBRAI CO, EDDIE WALLACE,
MICHAEL DELARMEE, RONALD GEORGE WILSON, and
JEFFREY LONG

Regpondents

ORDER

UIPON motion by the Attorney General of Canada in writing pursuant to Rule 369 of e

Federed Courts Rules for an order:

{. staying the judpment of Stayer D.J. datcd January 10, 2008, pending the outeome of

(e appesl and cross-appeal 10 this court; and

2. such further and other relief as this Courl may allow.
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HFredrval Cowrt of Appeal Goue Dapped fedévale

Date: 20080319
Docket: A-55-08

Citation: 2008 FCA 106

Present: RICHARD CJ.

BETWEEN:

THE ATTORNEY GENERAL OF CANADA
Appeliant

snd

DORA SFETKOPOULOS, DAVID MCGREGOR,

PRISCILLA LAVELL, EUGENE HARACK, ROBIN TURNEY,
RONALD FOLZ, MICHAEL GIBBISON, TIMOTHY DEGANS,

MARK HUKULAK, LEONARD SISSON, PAUL MANNING,

RON REID, RON SPECK, JOHN LOBRAICO, EDDIE WALLACE,
MICBAEL DELARMEE, RONALD GEORGE WILSON, and
JEFFREY LONG
Respondents

Dealt with in writing without appearance of parties,

Order delivered at Ottawa, Ontario, on March 19, 2008,

REASONS FOR.ORDER BY: RICHARD C.T.
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detral Gourt of Appeal Cour dappel feddzale

Pate: 20080319
Docket: A-55-08

Citation: 2008 FCA 106

Present: RICHARD C.L.

BETWEEN:

THE ATTORNEY GENERAL OF CANADA
Appellant

and

DORA SFETKOPOULOS, DAVID MCGREGOR,

PRISCILLA LAYELL, EUGENE HARACK, ROBIN TURNEY,

WONALD FOLZ, MICHAEL GIBBISON, TIMOTHY DEGANS,

MARK HUKULAK, LEONARD SISSON, PAUL MANNING,

RON REID, RON SPECK, JOHN LLOBRAICO, EDDIE WALLACE,
MICHAEL DELARMEE, RONALD GEORGE WILSON, and
JEFFREY LONG
Respondeits

REASONS FOR ORBER

RICHARD C.J,

(1] The Atterncy General of Canada (Canada) seeks a sty of the judgment of the Honoumble
Bamry Suaye:, Deputy Judge of the Federal Court, duted January 10, 2008, in which he declared
invald subsection 41(b.1) of the Marithuana Medical Access Regulatiors (MMAR), Canada sceks 4
stay of the ertire jndgment unti] the appeal snd cross~appeal are heard, and judgment is rendered by

this Cont.
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(2] The proceeding underlining the judgment of Smayer D.J. was an application for judicial
review brovght by several individuals challenging the Minister of Health's refusal 1o issue a
designated- serson preduction licence (DPPL) w Carasel Harvest Supply Corporation (Carasel) o
cuitivate merihuana on their behalf. As the basis for the Minister's refusal was the predecessor 1o
subsection < 1(b.1) of the MMAR, the applicants also sought an order declaring this provision to be

1 violation >f section 7 of the Charter.

(3] Subsection 41(b.1) of the MMAR provides as follows:
41. The Minister shal refuse to issuc a designated-person production Ycence

(1) if the designated person would be the holder of more than one ficence 1o produce:

[4]  This provision lumits the mumber of persons for whom 2 desigriated person can grow
marthuana for medical use, j.e. a designoted person may cultivate marihusna for only one

individual,

[51  Swayer B.J. granted the application and in doing so declared subscction 41 {b.1} to be invalid
as contrary 1o section 7 of the Charter and set aside the Ministed's refusal to issue DPPLs

designating Carase] as the applicants” designated producer.

[6] He held that the liberty and security of the person interests in section 7 of the Charrer
conferred on the epplicants a rght to choose, on medical ndvice, 10 uwsc marihuana for treatment of

serious condit-one, that right implying a gpht of zecess to such marihuana and a right not to have
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onc’s physical Liberly endangered by the risk of imprisonment from having to actess marihuana

illicitly.

{7] In declaring subsection 41(b.1) unconstitutional, Strayer D.J. did not suspend the declaration
of invalidity. Nevertheless, he made the following observation:
[16] st this point it may be observed, in nspect of both the first and sccond rationales that it
uy swcll be that there could be justification for limiting the size of operations of designated
producers, to facilitats supervision and inspection for quality and sceurity. But any new
regulitions to this end will have to be justified as having a demonstrable purpose rationally

relate 1 to legmimate state interests, No such justification has beca offered 10 me for
subsetion 41{b.1).

[8] The tssuc on this motion is whether Canada can satisfy the well-established test for Eraming
a stay, r.e. whether
(a) therz is a serious question 1o be deterrmined in the appeal;
{b)  imeparable harm will be suffered should this Coust not prant the stay:
and
(©) the balance of convenience favours granting a stay.

[AJR-MacDonald Inc. v. Canada (Atiorrey General), [1994] 1 S.C.R. 31 1

9] The respondents concede that Canada has sutisfied the first branch of the test for a sty

(10]  The issue of public mterest, as an aspect of irreparabie harm to the interest of the

povermmment, vill be considered at the second stage as well as the third stage (RIR-MucDonald,

above, at para. 81)
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[11] I constitutional cascs such as this, the Supreme Count of Canada has recognized that the
ouus on the Government of demonstraring irrcparable hanm to the public interest is fess than is
required of a prvate applicant:

The test will nearly always be satisfied simply upon proof that the awtherity is charged with

the duty of proznoting or protecting the public interest and upon some indication that the

impugned legislation, regulation, or activity was underisken pursuant 1o that responsibility.

Onee these minimal requiremens have been met, the court should in most cases assume that

irreparable harm to the public interest would result from the restraint of that action. {RIR-
MacDonald, supra, a1 346).

[12]  The assumption of the public inerest in enforcing the law weighs heavily in tie balance.
Courts will not lightly order that laws that Parliament or a legjslature has duly enacted for the public
good are inopernble in edvance of complete constitutional review, which is always a complex and

diflicult macer,

{I3]  Inmy view, his assumption applies not only in the case of an application for an
interlocutory injunction prior to trial but also applics where the Government is seeking 10 stay a
Judgment declaing a law to be unconstitutionat (fer Majesty the Queen v. Canadian Council for

Refugees et al., 2008 FCA 40).

{14]  The respondems have filed no evidence on this motion to show that they would suffer any
harm it a stay would be granted. Each respondent is entitled under Health Canada's regulatory
scheme to receive marihuana from a licit sowrce of supply. There is no cvidence on this motion thal
any of the respondents are being dented access 10 a lcit supply of maribuana as o result of the

operation 6f subscction 41(D.1) of the MMAR. Further, there is no evidence from the respondenns
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that the marihuana provided to Health Canads by Prairic Plamt Systems Inc. (PPS) is wanting in any

malerial wary,

[15)  On the other hand, Canada alleges that the effect of the judgment is to jeopardize the public
interest by requiring Health Canada 1o issge DPPLs to producers operating large scale marghuana
“grow ops” that are not subject to the prescriptive security and quality control requirernemts that are

imposed on PPS.

{16]  This is because the MMAR do not cuerently require DPPL holders to implement measures
designed to cnsure the security of their grow operations. Nor are DPPL holders required to comply

with the quality and product safety requirements mmposed on PPS.

(171 Cnnsda eileges that a stay pending the appeal and cross-appesd is required to avoid these

nsks materializing before this Court has had the opportunity to rule on the constinztional issues.

(I8}  The respondents presently have access 10 a licit supply of marihuans. In my opinion, the

public interest favours the granting of a sty pending the outcome of the appeal and cross-appeal.

(19]  Accordingly, an order wil] be made granting Canada’s request for 2 stay of Strayer D.J.'s

Judgment unti] disposition of the appeal and cross-uppeul.
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{20)  The Court is prepared 10 assist the partics in expediting the hearing of the appeal and cross-

appeal.

*]. Richard”
Chicl Justice
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